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OIOEST: 
1.  Protest  a l l e g i n g  t h a t  award t o  h i g h e r  

t e c n n i c a l l y  rated, h i g h e r  cost  o f f e r o r  was 
n o t  j u s t i f i e d  i s  d e n i e d  w h e r e  t h a t  r e s u l t  is 
c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  c r i t e r i a  
s ta ted i n  t h e  s o l i c i t a t i o n  a n d  w h e r e  p r o c u r -  
i n g  a y e n c y  maices r e a s o n a b l e  a e t e r m l n a t i o n  
t h a t  d i f f e r e n c e  i n  t e c h n i c a l  merit is  
s u t f i c i e n t l y  s i g n i f i c a n t  t o  j u s t i f y  cost 
u i f f e r e n c e .  

2.  Protest  t h a t  award t o  selected c o n t r a c t o r  
w i l l  c rea te  d n  o r g a n i z a t l o n a l  c o n f l i c t  of 
i n t e r e s t  is a e n i e d  w h e r e  a l l e g e d  c o n f l i c t s  
c o n c e r n  p o t e n t i a l  r e v i e w  by t h e  awardee o f  
i t s  p a s t  p e r f o r m a n c e  b u t ,  b e c a u s e  of t h e  
d i t f e r e n t  scope of: work u n a e r  t h e  c o n t r a c t s ,  
awardee w i l l  n o t  be r e v i e w i n g  t h e  u s e f u l n e s s  
ot i t s  p a s t  work in a manner  w h i c n  w o u l a  
impair i t s  o b j e c t i v i t y  u n d e r  t h e  c u r r e n t  
conerac t. 

3 .  A l i e y a t i o n  t h a t  a y e n c y  f a i l e a  to f o r i n a l l y  
d o c u m e n t  i ts d e c i s i o n  c o n c e r n i n g  a i l e q e d  
o r q a n i z a t i o n a l  c o n f l i c t  of i n t e r e s t  is  a 
p r o c e d u r a l  i r r e g u l a r i t y  w h i c h  does n o t  a f f e c t  
t n e  v a l i d i t y  of t n e  award. 

4 .  Pro te s t s  b a s e a  upon a l l e g e d  s o l i c i t d t i o n .  
improprieties w h i c h  do n o t  e x i s t  i n  i n i t i a l  
s o l i c i t a t i o n ,  b u t  w h i c h  a re  s u b s e q u e n t l y  
i n c o r p o r a t e d  t h e r e i n ,  n ius t  be protested n o t  
l a t e r  t h a n  t h e  n e x t  c l o s i n g  da te  for rece ip t  
of p r o p o s a l s .  

b a t t e i l e  Menlorial I n s t i t u t e  ( B a t t e l l a )  p ro tes t s  t h e  
award o f  a c o n t r a c t  t o  CH2M H i l l  S o u t h e a s t ,  I n c .  ( C H 2 M  
H i l l ) ,  u n a e r  r e q u e s t  f o r  proposals ( R F P )  N O .  W~84-HOb3 



i s s u e d  by  t h e  b n v i r o n m e n t a l  P r o t e c t i o n  Agency ( E P A ) .  The  
s o l i c i t a t i o n  was i s s u e d  to o D t a i n  a s s i s t a n c e  i n  t h e  
d e v e l o p m e n t  of t e c h n i c a l  p O l i C i e S  a n d  g u i d a n c e  i n  
i m p l e m e n t i n g  t h e  s t a t u t o r y  r e q u i r e m e n t s  o f  t h e  
C o m p r e h e n s i v e  E n v i r o n i i i e n t a l  R e s p o n s e ,  C o m p e n s a t i o n  a n d  
L i a b i l i t y  A c t  o f  1980 (ChkCLA)--commonly known as  t h e  
" s u p e r f u n d "  A c t .  d a t t e l l e  c o n t e n a s  t h a t  &PA i m p r o p e r l y  
app l i ea  t n e  k F P ' s  e v a l u a t i o n  c r i t e r i a  a n d  t h a t  t h e  award t o  
ChkM  ill creates d n  improper o r g a n i z a t i o n a l  c o n f l i c t  of 
i n t e r e s t .  In a d d i t i o n ,  Bat te l le  c o m p l a i n s  t h a t  EPA's 
m u l t i p l e  r e q u e s t s  f o r  best a n d  f i n a l  offers were improper 
a n a  t ha t  t h e  a y e n c y  changed t h e  c o n t r a c t  t y p e  f r o m  a 
t i x e a - p r i c e  c o n t r a c t  t o  a c o s t - p l u s - f i x e a - f e e  c o n t r a c t  
w i t h o u t  j u s t i f i c a t i o n .  

The protes t  is d e n i e a  i n  p a r t  a n a  aisntissed i n  p a r t .  

The  s o l i c i t a t i o n  was i s s u e a  on idarch 9, 1984, a n d  EPA 
r e c e i v e u  f i v e  p r o p o s a l s .  l 'he  proposals were e v a l u a t e d  a n u  
a compet i t ive  r a n y e  c o n s i s t i n g  of f iattelle,  Ch2M H i l l  a n a  
t w o  other of te rors  was es tabl ishea.  On A u g u s t  17, EYH 
c o n a u c t e d  w r i t t e n  d i s c u s s i o n s  w i t h  these o f f e r o r s  a n d  
r e v i s e d  proposals were s u o m i t t e d  on  A u g u s t  3U, l9b4. A 
r e v i s e a  T e c h n i c a l  E v a l u a t i o n  P a n e l  ( T W )  report  was 
prepdred a n a  the c o r i i p e t i t i v t t  r d n y e  was n a r r o w e d  by  
e l i m i n a t i n g  o n e  a a a i t i o n a l  o i t e r o r .  E ' u r t h e r  t e c h n i c a l  
a i s c u s s i o n s  were c o n a u c t e d  a n a  S e c o n d  b e s t  a n d  f i n a l  o f t e r s  
were r e c e i v e d  o n  December 1 7 ,  1 9 8 4 .  

T h e r e a f t e r ,  E P A  c l e t e r m i n e d  t h a t  t n e  proposea f i x e a -  
p r i c e - t y p e  c o n t r d c t  w o u l a  n o t  ~e i n  t h e  g o v e r n l n e n t ' s  be s t  
i n t e r e s t s .  Accord inyly ,  o n  J a n u a r y  23, 1965, o f f e r o r s  were 
a a v i s e a  t o  s u m i t  a r e v i s e a  cos t  proposal by  J a n u a r y  26 ,  
1465, b a s i n y  costs o n  a c o s t - p l u s - f  i x e a - f e e - t y p e  c o n t r a c t .  
The c o r n p e c i t i v e  r a n g e  was t h e n  n a r r o w e d  t o  b a t t e l l e  a n a  
C h 2 ~  h i l l  a n d  a a d i t i o n a l  d i s c u s s i o n s  were c o n a u c t e d .  
A l t n o u y n  b a t t e l l e ' s  o f t e r e a  p r i ce  was 5943,123 lower t n a n  
CH2m Hill's, t n e  s o u r c e  s e l e c t i o n  o t f i c i a l  d e t e r m i n e d  t h a t  
t n e  t e c n n i c a l  s u p e r i o r i t y  of Chkbi H i l l ' s  proposal j u s t i f i e a  
t h e  a a d i t i o n a l  cost .  T h e  c o n t r a c t  was awarded t o  C H Z l l  H i l l  
o n  MdrCh 2 6 ,  1LbS. 

C L K I A  p r o v i a e s  fo r  t n e  c l e a n u p  of t h e  n a t i o n ' s  
u n c o n t r o l l e d  h a z a r a o u s  waste si tes a n d  t h e  s o l i c i t a t i o n  was 
i s s u e a  t o  o o t d i n  a n a l y t i c a i  s u p p o r t  t o  D e  u s e a  by  LPH in 
t h e  d e v e l o p i n e n t  of g e n e r a l  p o l i c y  a n a  g u i d a n c e  t o  be 
d p p l l e d  a t  t n e  n a t i o n a l  l e v e l  i n  i m p l e l n e n t i n y  CEKCLA. l 'he  
kFP i n s t r u c t e d  o f f e r o r s  t o  t o c u s  o n  g e n e r a l  m e t h o d o l o g i e s  
i n  t h e  areds of e c o n o m i c s ,  e n y i n e e r i n g ,  p u b l i c  h e a l t n  a n a  
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envirormental science and the formulation of technical 
options which could be adopted oy EPA to  specif ic  s i te  
problems. The contractor woula be reyuirea t o  suiiutidrize 
technical aa ta  from ongoing and past  cleanup actions,  
f a c i l i t a t e  coordination w i t h  other BPA off ices  ana other 
federal  and s t a t e  agencies, a s s i s t  EPA i n  developing 
technical pol ic ies ,  s t r a t eg ie s  ana plans for  CLKCLA 
response a c t i v i t i e s  and the preparation of issue papers, 
technical assessments and analysis rejarainy spec i t i c  
technical tasks a s  assignea. 

more important than cost  o r  price." 'Jnaer the evaluation-. 
scheme, proposals were evaluated and scored i n  four main 
areas. The areas evaluatea and tne corresponding scores 
assigned to  each proposal were a s  follows: 

The  KFP advised of re rors  t ha t  "technical quali ty was 

Bat te l le  CH2 m H i 11 hax imurn 
A. Corporate hxperience 219 .5  25u 25U - 
B . Periortnel 307.56 321.2  3 50 

u.  bample Work A s s i g n m e n t  215 .4  250 2 50 
Totdl 8 8 7 . 4 6  9 7 1 . 2  1 ulru 
Final Cost $ 9 , 7 1 6 , 5 4 0  510,659,663 

C. hanayement Plan 1 4 5  1 su 15u 

~ P H  s t a t e s  that  C H 2 h  H i l l  subinitted a superior technical 
proposal wnlcn aernonstrated a tnorouyh understdnuing ot a l l  
aspects of C ~ R C L A  and other laws and regulations whicn 
impact on b u p e r t u n u  policies.  klthouyh Ba t t e l l e ' s  proposal 
w d s  considered good, EPA aetermined tha t  i t  lacked an i n -  
aeytn knowieage of CLKCLA policies.  EPk s t a t e s  tha t  t n e  
tecnnical superiority of C H 2 k  H i l l ' s  proposal j u s t i f i e a  the 
aaai t ional  cost  ana tha t  the select ion o t  C h Z k  H i l l  was 
theretore Froper. 

Bat te l le  contends tha t  tne difference i n  tecnnical 
merit between t h e  two proposals was not s ign i f icant  anci 
t ha t ,  i n  view of the price  a i f f e r e n t i a l ,  Udttelle should 
nave been selectea for awaru. Bat te l le  argues t ha t  i t s  
proposal c lear ly  s a t r s f i e a  &'PA'S m i n i m u m  neeas and aid so 
a t  a mucn lower cost .  b a t t e l l e  contenas tha t  under the 
kFP's evaluation c r i t e r i a ,  E 2 A  siiould have placed greater 
emphasis on b a t t e l l e ' s  lower cost and tha t  OP'H has not 
established a su f f i c i en t  basis t o  j u s t i f y  the award to t h e  
niyher priced proposal subniittea by C h l ~  H i i i .  

ba t t e l l e  a lso argues tha t  the awara t o  Ch2M H i l l  
c reates  an organizational conf l i c t  of i n t e re s t  because CH2M 
h i l l  i s  an EYH "zone contractor" responsible for  malor 
portions of hazardous waste cleanup actions unaer CEKCLA. 
Under the zone contract ,  dwaraed t o  Ch2M ilili i n  1 4 8 2 ,  C H h  
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 ill p r o v i d e s  t e c h n l c a l  s u p p o r t  t o   PA r e g i o n a l  o f f l c e s  i n  
t i e l d  i n v e s t i g a t i o n s ,  e n f o r c e i n e n t  a c t i v i t i e s ,  communi ty  
r e l a t i o n  p l a n s  a n d  remedial p l a n n i n g  a c t i v i t i e s  a t  
h a z a r d o u s  waste sites. Ba t t e l l e  c o n t e n d s  t ha t  i n  
a e v e l o p i n y  t h e  g e n e r a l  go l icy  atla g u i d a n c e  o n  CLKCLH 
i m p l e m e n t a t i o n  u n a e r  t h e  p r e s e n t  c o n t r a c t ,  Ch2h H l l l  is p u t  
i n  t n e  p o s i t i o n  of evaluating i t s  pas t  p e r f o r m a n c e  as a n  
EPA z o n e  c o n t r a c t o r  a n d ,  a s  a r e s u l t ,  C H 2 k  h l l l  w i l l  be i n  
a p o s i t i o n  t o  d e t e r m i n e  i t s  e l i g i b i l i t y  fo r  a g r e a t e r  award 
f e e  u n d e r  t h e  z o n e  c o n t r a c t .  Ba t t e l l e  a r g u e s  t h a t  t h e  
s t a t e m e n t  o f  work (SON) for  t h e  c u r r e n t  c o n t r a c t  i n c l u c l e s  
e v a l u a t i o n  of p a s t  p e r f o r m a n c e  i n  i m p l e m e n t i n g  CbKCLA a n d  
t h a t  there is a p o t e n t i a l  f o r  b i a s  or  lack o t  o o j e c t i v i t y '  
w h e r e  a c o n t r a c t o r  is asKed to  e v a l u a t e  i t s  own work o r  
make reco rnmet i aa t ions  c o n c e r n i n g  t he  ef t e c t i v e n e s s  of a 
p a r t i c u l a r  s o l u t i o n  o r  work method w h i c n  was proposed. 

I n  a a a i t i o n ,  Ba t t e l l e  c o m p l a i n s  t h a t  the C O n t r a C t l n g  
o f f i c e r  t a i l e d  t o  d a e q u a t e l y  ciocument t h e  d e t e r m i n a t i o n  
t h a t  there is  n o t  i n h e r e n t  c o n f l i c t  b e t w e e n  t h e  z o n e  
c o n t r a c t o r s  a n a  t h e  c u r r e n t  Soh. B a t t e l l e  s t a t e s  t h a t  t h e  
TEP r e c o q n i z e d  t h e  p o t e n t i a l  c o n f l i c t  w h i c h  c o u l d  a r i s e  i n  
a lnemordnaunr datea J u n e  2u, 1 Y b 4 ,  a n a  tnere  is  n o  e v i a e n c e  
t h a t  any a a a i t i o n a l  a c t i o n  was t a k e n  o y  c P A  t o  address t h r s  
prooiern. B a t t e l l e  a r g u e s  t n a t  s e c t i o n  Y . S c l r ( a )  oL: t h e  
Federal  A c q u i s i t i o n  R e g u l a t i o n  (FAR), 48 C . F . k .  9 Y.SI)4(d) 
( l r a a ) ,  r e q u i r e s  t h a t  t h e  c o n t r a c t i n g  o t t i ce r  t o r r n a l l y  
a o c u m e n t  a n y  a e c i s i o n  r e g a r d i n g  d s u b s t a n t i v e  c o n r l i c t  o f  
i n t e r e s t  i s sue  anu t h a t  there is n o  e v i d e n c e  t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  e v e r  t o r m a l l y  r e s o l v e a  t h i s  matter 
prior to  t h e  t i l i n g  o f  t h i s  p ro tes t .  b a t t e l l e  c o n t e n d s  
t n a t  because or  CH2M H i l l ' s  e x t e n s i v e  i n v o l v e m e n t  as  a n  EPA 
z o n e  c o n t r a c t o r ,  EPA s h o u l a  h a v e  t o t a l l y  e x c l u a e d  Ch2M h i l l  
from c o m p e t i n g  o n  t h e  c o n t r a c t .  

Tile e v a l u a t i o n  o f  proposals is t h e  f u n c t i o n  of t h e  
p r o c u r l r i g  a g e n c y ,  r e q u i r i n g  t h e  e x e r c i s e  o f  i r l fo rmea  
]uag inen t ,  a n d  i t  is n o t  o u r  f u n c t i o n  n o r  practice to 
COnuuCt a U e  n o v o  r e v i e w  of proposdls o r  t o  1nake d n  
i n d e p e n d e n t  a e t e r m i n a t i o n  of t h e i r  r e l a t i v e  merits. We 
w i l l  q u e s t i o n  t h e  p r o c u r i n g  a g e n c y ' s  e v a l u a t i o n  o n l y  i f  t h e  
protester  shows t n e  e v a l u a t i o n  was c lear ly  u n r e a s o n a b l e .  

-- 

- 
T n e  b i n g e r  Cornpany, B-211657, 13-211857.2, k'eb. 1 3 ,  19t14, 
b4-1 CPU 11 1 7 7 .  

Eurthermore, i n  a n e g o t i a t e d  p r o c u r e m e n t ,  there  is no 
r e q u i r e m e n t  t n a t  acara be made o n  t h e  bas i s  of lowest 
cost .  Agency o f f i c i a l s  h a v e  broad d i s c r e t i o n  i n  a e t e r m i n -  
incj t h e  manner  a n d  e x t e n t  t o  w h i c h  t i l e y  w i l l  make u s e  ot 
t h e  t e c h n i c a l  a n a  cost  e v a l u a t i o n  r e s u l t s .  C o s t / t e c h n i c a l  
t r d c l e o f t s  may be made, dncl t n e  e x t e n t  t o  w n i c n  o n e  may be 
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sacr i f iced f o r  t h e  otner  is y o v e r n e a  o n i y  by t n e  t e s t  of 
r a t i o n a l i t y  and  c o n s i s t e n c y  w i t h  t h e  e s t ab l i shed  e v a l u a t i o n  
factors. The  judgment  of t h e  p r o c u r i n g  agency c o n c e r n i n g  
t h e  s i g n i f i c a n c e  of  t h e  d i f f e r e n c e  i n  t h e  t e c h n i c a l  merit 
of  o f f e r s  is accorded g r e a t  w e i y h t .  A s s e t  I n c . ,  8-207045, 
Feb. 1 4 ,  1983, b3-1 CPD 1SO. Cue have  c o n s i s t e n t l y  u p h e l d  
awards t o  offerors  w i r h  h i g h e r  t e c h n i c a l  scores and  h i g h e r  
costs so l o n g  as t h e  r e s u l t  i s  c o n s i s t e n t  w i t h  t h e  
e v a l u a t i o n  c r i te r ia  ana  the p r o c u r i n y  agency  h a s  d e t e r m i n e d  
t h a t  t n e  t e c h n i c a l  d i f f e r e n c e  is s u f f i c i e n t l y  s i g n i f i c a n t  
t o  o u t w e i y h  t h e  cost  d i f f e r e n c e .  Bank s t r ee t  C o l l e g e  of  
E d u c a t i o n ,  B-213209,  J u n e  8 ,  1984,  84-1 CPD 11 bO7; T a l l y  
E a u c a t i o n a l  S e r v i c e s ,  I n c . ,  B-211936, Feb. 1 4 ,  1984,  &4-1 
CPD 1 188; T h e  S i n g e r  Company, B-Ll1857,  €3-211857.2,  s u p r a .  

here, w e  f i n d  t h a t  EPA hdS p r o v i d e d  a r e a s o n a b l e  b a s i s  
J u s t i f y i n g  the award t o  cH2M H i l l  a t  t h e  h i g h e r  cost. T h e  
record snows t h a t  EYA t h o r o u g n l y  e v a l u a t e d  t h e  proposals 
s u b n r i t t e a  by b o t h  of terors  a n d ,  i n  e v e r y  rnajor e v a l u a t i o n  
area, CH2M H i l l ' s  proposal was j u d g e d  t e c h n i c a l l y  
superior .  EPA kound t h a t  B a t t e l l e ' s  corporate e x p e r i e n c e  
was. i n a a e q u a t e  s i n c e  t n e  f i r m  nad l i t t l e  e x p e r i e n c e  i n  
c r i t i c a l  p n a s e s  oT t h e  C ~ K C L A  renieaial a c t i o n  process 
and t h a t  i t s  e x p e r i e n c e  was n o t  s u f t i c i e n t  for  a n  EPA 
policy c o n t r a c t .  A l s o ,  E;PA c o n c i u a e d  t h a t  Ba t t e l l e ' s  
r e s p o n s e  t o  t n e  sample work a s s i g n m e n t  was d e f i c i e n t  and 
f u r t h e r  e v i a e n c e d  a lack of i n - d e p t n  knowleaye  o f  C E ~ C L A  
ana  C E R C L A - r e l a t e d  pol ic ies .  Al though EPA c o n s i d e r e d  
B a t t e l l e ' s  proposed p e r s o n n e l  anu  i t s  y r o p o s e a  management 
p l a n  t o  be good, CH2M tiill was e v a l u a t e d  as  t e c h n i c a l l y  
s u p e r i o r  i n  these areas as w e l l .  h h i l e  d a t t e l l e  c o m p l a i n s  
t h a t  there  is a v e r y  low p r o b a b i l i t y  of any  p r o p o s a l  
r e C e i V i n j  t h e  maximum score i n  three or f o u r  areas,  w e  are 
u n a b l e  t o  c o n c l u d e  t h a t  t h e  s c o r i n g  was t n e  resul t  of 
an) c h i n 9  other  t h a n  t h e  reasonable judyirient of EPk's 
t e c h n i c a l  e v a l u a t o r s . l /  ALM, I n c o r p o r a t e d ,  T e c n n o l o  - I n c . ,  B-217284 ,  B-217784.2, Npr. 1 6 ,  1 ~ 6 5 ,  8s-1 C P u  :'433. 

- l /  & a t t e l l e  h a s  a l so  compla ined  t h a t  t o  t h e  e x t e u t  CH2m 
h i l l ' s  p e r f e c t  scores c o u l d  be a t t r i b u t e d  t o  i t s  o t h e r  
c o n t r a c t s  w i t n   PA, a n  o r g a n i z a t i o n a l  c o n f l i c t  or i n t e r e s t  
e x i s t s .  We aisacjree. The f a c t  t h a t  Cn2M h i l i  may tiave had 
a c o m p e t i t i v e  a d v a n t a g e  by v i r t u e  of t n e  f i r m ' s  p r ior  
e x p e r i e n c e  i n  imp lemen t ing  CEKCLA and  i n  d e a l i n g  w i t h  &PA 
is n o t  a n  u n f a i r  a u v a n t a j e  w h i c h  must  be e l i i n i n a t e u .  See 
R o l m  Corp., b-214052, S e p t .  11, 19ij4, 84-2 CPL) 1 280; 
hystems k n g i n e e r i n y  Associates Corp., B-2bt1439, J a n .  21 ,  
1483, 83-1 CPL) 1 97. 



The  s o l i c i t a t i o n  a a v i s e a  o f f e r o r s  t n a t  t e c n n i c a l  merit 
was more i m p o r t a n t  t h a n  cost  o r  price.  kvhi le  w e  r e c o g n i z e  
t h a t  d a t t e l l e  has n o t  had access t o  CH2M H i l l ' s  proposal,  
o u r  r e v i e w  of t h e  p r o p o s a l s  a n a  EPA's e v a l u a t i o n  show t h a t  
t h e  a y e n c y ' s  e v a l u a t i o n  c o n f o r m e d  t o  t n e  l i s t ea  e v a l u a t i o n  
c r i t e r i a  a n d  t n a t  a r e a s o n a b l e  b a s i s  e x i s t s  f o r  hPA's 
t e c n n i c a l  c o n c l u s i o n s .  EPA w e i q n e d  t h e  t e c h n i c a l  a i t -  
f e r e n c e  b e t w e e n  t h e  t w o  proposals a n d  t n e  d i f f e r e n c e  i n  
t n e i r  proposed costs a n a  d e t e r m i n e d  t n a t  i t  was i n  t n e  
g o v e r n m e n t ' s  best  i n t e r e s t  t o  accept C H 2 k  Hill's technical 
s u p e r i o r  proposal. W e  c a n n o t  c o n c l u u e  t n a t  t h i s  determina- 
t i o n  lacKea a r e a s o n a b l e  basis .  

k i t n  respect t o  B a t t e l l e ' s  a r g u m e n t  tna t  t n e  award t o  
C h L k  n i l 1  creates a n  o r y a n i z d t i o n d l  c o n f l i c t  o f  i n t e r e s t ,  
w e  n o t e  t h a t  t h e  r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  w h e t h e r  a 
firm has  a c o n f l i c t  of i n t e r e s t  i t  a f i r m  is awarded a 
p a r t i c u l a r  c o n t r a c t  a n a  to what  e x t e n t  a f i r m  s h o u l d  be 
e x c l u d e a  troiu c o i n p e t i t r u n  rests w i t h  t h e  p r o c u r i n g  a g e n c y  
a n a  w e  w i l l  n o t  o v e r t u r n  s u c h  a d e t e r m i n a t i o n  u n l e s s  i t  
is shown to  be UnreaSOndb le .  Acumen ics  Hesearch a n d  
T e c n n o l o g y ,  I n c . ,  B-illS75, d u l y  1 4 ,  1 9 8 3 ,  8 3 - 2  CPIj U 44. 
Tne p r o c u r i n y  a g e n c y  a c t i v i t y  Dears t n e  r e s p o n s i b i l i t y  f o r  
D a l a n c i n g  t n e  c o m p e t i n g  i n t e r e s t s  i n  ( 1  ) p r e v e n t i n g  b ias  
i n  tile p e r r o r r n a n c e  of c e r t a i n  c o n t r a c t s  w h i c n  w o u l d  r e s u l t  
i n  a c o n f l i c t  of i n t e r e s t ,  a n d  ( 2 )  a w a r d i n y  a c o n t r a c t  
t n a t  w i l l  D e s t  s e r v e  t n e  g o v e r n m e n t ' s  n e e a s  t o  the most 
qualifies i i r m .  
b - 2 ~ 8 4 3 ~ ~  3 a n .  3 1 ,  l ~ b 3 ,  b3-1 CPu \I 97. 

S y s t e m s  E n g i n e e r i n g  a n a  Associates Corp. , 

LPA S t a t e s  t n a t  i t  c o n s i a e r e d  w n e t h e r  any c o n f l i c t  of 
i n t e r e s t  e x i s t e d  i n  a l l o w i n g  CH2M H i 1 1  t o  compete f o r  t h e  
r e q u i r e m e n t  a n d  c o n c l u d e d  t h a t  s i n c e  t h e  scope of w o r K  
u n d e r  t h e  z o n e  c o n t r a c t  is f u n d a m e n t a l l y  d i f f e r e n t  f r o m  t h e  
work r e q u i r e d  u n d e r  t n e  c u r r e n t  c o n t r a c t ,  t n e r e  was n o  
r e a s o n  to e x c l u d e  Ch2h h i l l .  EPA a r g u e s  t n a t  LH2bl H i l l  
w i l l  n o t  be e v a l u a t i n g  i t s  own p a s t  pe rLorn iance ,  b u t  r a t n e r  
D P k  i m p l e n i e n t a t i o n  o f  C i i R C h  f r o m  a n  o v e r a l l  y e r s p e c t i v e .  
W A  i n a i c a t e s  t h a t  i t  is  n o t  i n t e r e s t e a  i n  r e v i e d i n g  
i n d i v i d u a l  c o n t r a c t o r  p e r t o r i n d n c e  a n d ,  u n d e r  t h e  c u r r e n t  
c o n t r d c t ,  CHZM H i l l  will f o c u s  o n  t n e  d e v e l o p m e n t  o f  
i m p r o v e d  p r o c e d u r e s  a n a  t e c h n o l o g i c a l  d a v a n c e s  t h a t  c a n  be  
u t i l i z e d  by  bPti o n  a n a t i o n a l  l e v e l .  The  c o r i t r a c t i n y  
o f f i c e r  n o t e s  t h a t  a c o n f l i c t  of i n t e r e s t  p r o v i s i o n  i n  t h e  
S o i l c i t a t i o n  r e y u i r e a  CALM H i l i  t o  w a r r a n t  t n a t  n o  
C O n r l i C t S  c u r r e n t l y  e x i s t  a n d  t h a t  appropriate  a c t i o n  w i l l  
be  t a k e n  it d s u D s e y u e n t  c o n f l i c t  a r i s e s .  
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he  are  u n a D l e  t o  f i n d  EPA's a e t e r m i n a t i o n  i n  t h i s  
r e g a r a  u n r e a s o n a b l e .  T h e r e  c l e a r l y  is no  r e q u i r e m e n t  u n d e r  

.. . tile c u r r e n t  c o n t r a c t  f o r  CHZM h i l l  t o  r e v i e w  a n a  assess t h e  
a d e q u a c y  o f  i ts  p e r f o r m a n c e  a s  a z o n e  c o n t r a c t o r ,  n o r  do w e  
f i n a  t n a t  C H Z P A . H ~ ~ ~  has b e e n  placed i n  t h e  p o s i t i o n  o f  
d e t e r m i n i n g  i t s  e l i g i b i l i t y  f o r  a g r e a t e r  awara f e e  u n d e r  
t n e  z o n e  c o n t r a c t .  I n  a d d i t i o n ,  we a g r e e  w i t h  EYA t h a t  t h e  
scope of work u n d e r  t h e  t w o  c o n t r a c t s  d i f f e r s .  Under t h e  
z o n e  c o n t r a c t ,  CHAM H i l l  is p r i m a r i l y  r e s p o n s i b l e  f o r  
t e c h n i c a l  a n a l y s e s  aria remedial s u p p o r t  a t  s p e c i f i c  sites 
a n d ,  u n a e r  the c u r r e n t  c o n t r a c t ,  CH2M H i l l  w i l l  be p r o v i a -  
i n g  t e c h n i c a l  s u p p o r t  t o  EPA i n  t h e  d e v e l o p m e n t  of g e n e r a l  
p o l i c y  a n a  g u i d a n c e  a t  t h e  n a t i o n a l  l e v e l .  I n  these 
c i r c u m s t a n c e s ,  w e  do n o t  f i n d  t h a t  C H ~ N  H i l l  w i l l  be 
r e v i e w i n g  t h e  u s e f u i n e s s  of i t s  pas t  work i n  a manner  whicn  
would  i m p a i r  t h e  f i r m ' s  o b l e c t i v i t y  u n d e r  t h e  c u r r e n t  
c o n t r a c t .  b e s p i t e  B a t t e l l e ' s  d i s a g r e e m e n t  w i t h  EPA o n  t h i s  
mat ter ,  w e  a re  u n a b l e  t o  c o n c l u d e  t h a t  &PA acted u n r e a s o n -  
a b l y  i n  a l l o w i n y  Ch2k H i l l  t o  c o m p e t e  for  t h i s  r e q u i r e m e n t .  

C o n c e r n i n g  EYA's alleged f a i l u r e  t o  f o r m a l l y  documen t  
i t s  d e c i s i o n  c o n c e r n i n g  t h e  p o t e n t i a l  c o n f l i c t  o f  i n t e r -  
e s t ,  w e  n o t e  t h a t  s e c t i o n  4 . 5 U 4 ( U )  of t h e  EAK,  48 C.F.K.  
s 9 . 5 0 4 ( J ) ,  s t a t e s  t h a t  a c o n t r a c t i n g  o f f i c e r ' s  j u a g m e n t  
iieea ~e f o r m a l l y  aocu inen ted  o n l y  when a s u b s t a n t i v e  
c o n f l i c t  i s s u e  is founcr t o  e x i s t .  A i t h o u g h  t h e  ThP, i n  i t s  
d u n e  2u meiitoranauin, acknowledges t h a t  a p o t e n t i a l  c o n f l i c t  
c o u l d  a r i s e  i f  a f i r m  was r e q u i r e u  t o  r e v i e w  i t s  own work, 
t n e  c o n c r a c t i n g  o f f i c e r  s t a t e s  t h a t  b e c a u s e  o f  t h e  
d i f f e r i n g  r e q u i r e m e n t s  u n d e r  t h e  t w o  c o n t r a c t s ,  i t  was 
aeCidea t h a t  n o  c o n f l i c t s  e x i s t e d  w h i c n  r e q u i r e a  f o r m a l  
r e s o l u t i o n .  I n  a n y  e v e n t ;  s u b s e q u e n t  d o c u m e n t a t i o n  
a a c l r e s s r n g  t n i s  i s s u e  was preyarea by EPA a n d  w e  c o n s i a e r  
a n y  f d i l u r e  t o  f o r m a l l y  resolve t h i s  matter a t  a n  ear l ie r  
time t o  be d p r o c e d u r a l  i r r e y u l a r i t y  w h i c h  uoes n o t  a f f e c t  
t h e  p r o g r i e t y  o f  t h e  award. C u l p  Wesner /Culp ,  t i -212318,  
Dec. 2 3 ,  1Yb3, 6 4 - 1  CPL) II 17. 

F i n a l l y ,  w e  f i n d  B a t t e l l e ' s  a l l e y a t i o n s  c o n c e r n i n g  
EP'A's m u l t i p l e  requests tor  best a n d  f i n a l  o t f e r s  dnd EPA's 
c h a n y e  of t n e  c o n t r a c t  t y p e  t o  o e  u n t i m e l y .  Under  o u r  aid 
P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. 3 2 1 . 2 ( a ) ( l )  (19&5) ,  protests 
c o n c e r n i n g  a l l e g e d  s o l i c i t a t i o n  improprieties t n a t  are 
a p p a r e n t  p r io r  to  t h e  c l o s i n g  da te  f o r  receipt of proposals 
m u s t  be C l l e U  b e f o r e  t h a t  aa te  a n a  a l l e g e d  i i r t p r o p r i e t i e s  
w h i c h  do not e x i s t  i n  t h e  i n i t i a l  s o l i c i t a t i o n  t h a t  are 
SUDSeqUently i n c o r p o r a t e a  m u s t  be protested n o  l a t e r  t h a n  
t h e  n e x t  c l o s i n y  date. A c c o r a i n g l y ,  B a t t e l l e ' s  a l l e y a t i o n  
c o n c e r n i n g  CP'H'S m u l t i p l e  requests for  best  a n a  f i n a l  
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o f i e r s  should have been raiseu pr ior  t o  the closing date 
for  the receipt  of B a t t e l l e ' s  f i n a l  best and f i n a i  o f fe r  
dnd i t s  protest  concerning the cnange i n  contract  type 
should nave been f i l e d  pr ior  t o  the closing date tor the 
receipt of b a t t e l l e ' s  o f f e r  changing i t s  contract  type t o  a 
cost-plus-fixea-fee contract .  - See Crown Point Coachworks 
ana Khl) Composite Structures;  North American &acing 
- Co., B-2U7654, B-2U5694.2, Seyt. 29, 1983, 83-2  CPD 
11 38b; Logus Mfg. Corp., b-21b775, Jan. 5, l 9 & S ,  85-1 CP?u 
\I 25- 

The pro tes t  is aenied i n  pa r t  and aismissed i n  part .  

General Counsel 
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